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REPLY CORlRlENTS OF AOL TlRlE WARNER INC. 

AOL Time Warner liic., by its counsel, files these Reply Comments in the above- 

captioncd rulemaking procecding regarding I c f o m ~  of the methodology used to determine 

universal service contributions.' At the outsel, the Commissjon should ensure that the universal 

ser-\.ice contribution methodology does not unduly impact Internet and high capacity services. 

Thus, \ b h i l e  the Coinmission has stated i t  intcnds to classify wireline broadband services fOJ 

in iiie .l,luiier u/FciiardSrore Juinr Ruiii-d 017 L'liii,ei..siii Sc iwcr ,  Report and Older and Second Further Notice of 
Pi~oposed RuIk-, CC Docket No. 96-45, et al . ,  FCC 02-329 (rel. Dec. 13, 2002) ("SecondFurrher Norice'?. 
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uni\,ersal sciwice purposes in CC Docket No. 02-33’ bcfore considering whether and how 

connections that undcrlie broadband Inlemet access might be assessed under a connections-based 

contribution approach, the Commission should only finalize a new contribution methodology 

whcn i l  ondcrstands how it will impact the growth and usage of Inteinet and high capacity 

scri’ices. The Coiiiniission should also rejcct suggestions that the conti-ibution base be expanded 

to include Internet Scn i ce  Ro\. iders (“ISPs”); such a step would be contrary to the express 

pro\.isions of Sec~ion 254 of the TcIccoin~ii~~iijcat~ons Act, poor policy and would impose 

un\\,ari-anled additional costs on the use of Interne1 access services by consumers. Finally, the 

Cominission sliould cxpi~essly mainrain its cunent  limitations 011 the ability of carriers to pass- 

though amounts in excess  of their conti-ibutions to customers 

1. THE UNI\’ERSAL SERVlCE CONTRIBUTJON METHODOLOGY SHOULD 
NOT UNDULY IRlPACT INTERNET AND HIGH CAPACITY SERVICES 

Evcn though the Commission has staled that i t  will deteimine the regulatory classification 

of wireline broadband serviccs before it considers how such scrvices might be assessed for 

uiiivei-sal semice conti-ibution puiposes under a connections-based approach3, the Commission 

must consider w~helhcr and how iinplcmeiitatio~i of any of the proposals presented in the Second 

Ful-/lieu Norice would impact Intel-net and high capacity services, so as to preserve important 

inccnti\.es for inno\l;itive new scrviccs and investment in more efficient infrastructure. AOL 

Time IVdiner purchases a ariety oftclecomniunicat~ons and telecommunications services in 

order to bring its services and content to coiisuniers. As a large customer of such services, AOL 

Tiiiie W a m r  coniributes indireclly to universal service though pass-throughs of universal 
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service contribution charges. Inci-eascs i n  these pass-though amounts - currently over 9% - will 

tiltiinately impact the co~isu~ners of AOL Time Warner’s products and services, as production 

costs increase and/or prices are raised in  t u r n .  Thus, AOL Time Warner encourages the 

Commission to a\,oid any inadvertent adverse inipacts on the growth and development of 

Intcmet and high capacity scrviccs by addressing the following concerns regarding the proposed 

contribution methodologies 

DeJiiiirioii OJ “Cunnecliom ” The Commission pi-oposes to define “connections” as 

f. ‘icilities . ’ ’  

the connection is cii~cuit-switched, packet-switched, wireline or ~ i r e l e s s . ~  As AOL Time Warner 

has explained previously, the Coniiiiission should not require more than one connection per 

facility regardless ofhow many sen ices are offcred over that facility. For example, customers 

should not be assessed for the local loop for voice and again for DSL or any other service that 

niay he offered over llie loop, as i t  would be both counterproductive and unfair to charge 

customers lwo or iiiore times for h e  same loop. A line carrying both voice and DSL services 

does not eslablish two scparate points of access I O  a public network. Most importantly, if the 

Coinmission were 10 impose an additional assessmennt on cach derived service over the same 

facility, i t  could cl.cale a perverse disinccnlive to develop new services as \vel1 as needlessly 

complicate the connections-based methodology as ncm’ services are deployed, counter to the 

la~idable goal of adopting a methodology that is fair, reasonable and readily understood by 

consumers.6 

that provide cnd-users with access to an interstate public network, regardless of whether 

5 

Id. 

Caiiimen~s o fAOL Time Warner filcd April 22,  2002 at 9. 5 

‘ F d e w l  Siiire Bum1 on Oniversol Sri-i,ice, W h e r  Notice  of Plmposed Rulemakin? and  Report and Order, 17 FCC 
Rcd 3752 (2002) a t  7 8. 
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Idikewise, !he Commission should make clear that intemiediate telcco~nmunications 

fxilities, such as those used for inodcm aggrcgation scrvices, should not be defined as a 

connection.' For csample, some can-ius pro\,ide a service that aggregates dial-up Internet traffic 

at niodcm ports and delivers [hat lraffic to an ISP via high capacity facilities, Neither the modem 

ports iior the fxilitics coiuiccting the poi-ts should be dcfined as a connection. At most, a 

connection should only include llic lelcphonc line the consumer uses to access the ISP and the 

high capacity facility used by the ISP to coniicct to the public switched telephone network. 

- 

Cnprrciij, Tiers. The FCC should also act to avoid skewing prices and creating 

inefficiencies for c u s ~ o r n e ~ ~ s  of high capaci ty services. All of the connectjons-based proposals 

would assess comiections at \'ai-ying amounts based on their classification into different capacity 

[iers.' AOL Time Warner sharcs [he concern of sevcral parties that the Commission's proposed 

capacity ticrs, paiiicularly for the highcst capacity services, shift a grcaler contribution burden on 

high capacity business customers and could increase costs for hizh speed circuits, thereby 

ciicouraging some cusloniers LO p ~ i r c h a ~ c  inultiple lower speed circuits9 For example, dial-up 

JSPs ofien ulilize TI lincs to pro\jide services. Under the Commission's proposed capacity tiers, 

a T1 circuit would be asscssed sixiecn times the Tier 1 rate while three 51 2 kbps circuits would 

only be assesscd three times the Tier 1 rate. Thus, i t  could be more economical for customers 

to purchase a greater number of lowcr capacity circuits assuming, as is likely, that the carrier 

passcs through fully its u n i ~ ~ c r s a l  service contribution charges. As a result, the tier structure 

I l l  

' Cununcnis of Sprint filed Febnial-y 28. 2003 a t  16. 

Secund Fui-/her A'orice a t  1 81 

Sec e.g.. Commerits of Spi~int %I- at  1 I ,  Conxnents of Woi~ldCom filed February 28, 2003 a t  35;  Comments of 
?d Ijoc filcd Fcbiiiary 28, 2003 a1 I I and Commrnis of California PUC filed Fcbruary 28 at 17. The Commission 
adtlcd a f w r l h  lier For the highest bandwidth coiinections lo the capacity tiers originally proposed by CoSUS. 
SecoiidFurlIier h'orice a i  li 82. 

R 

9 

10 Sce Commciits of Sprint e: at I I and  Second Fui.ihc.r hbrice a t  7 82 
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could in-ationally disfort cai-rier pi-icing practices as \vel1 as custonier purchasing decisions and 

encourage riiicconomic or iiicfficient choiccs simply to miiiiniize universal service costs. 

Reducing the asscssmcnts for the highcst capacity tiers \\)ill minimize potential market 

distortions 

11. I'HE FCC h l A Y  SOT EXPAND THE CONTRIBUTION BASE BEYOND THE 
LIRllTS ESTABLISHED IN THE 1996 ACT 

Several comnicnting parties uige the Coniinission lo broaden the contribution base to 

include ISPs, 1P lclepliony pi.ovidcrs, aiid providers of broadband Internet access services on the 

grounds such action will promote a sustainable universal service fund. T l ~ e  Conimission must 

reject thcse I-econirriendations as contrary to the 1996 Act and sound policy, 

I I  

As an initial matter, the FCC has made clear that t h i s  proceeding is intended to address 

I lie coli t ribu t i  on inech ani  sin for un i  ver-sal seryice among r-ecogni2ed pro \  iders of 

telccoiiiii?unications and tclecoiiiiiiiiiiications services as \!jell as carrier pass-throughs of 

uni\,ersal sei-\vicc contribution charges to customers. 

states that i t  is not pi~oposing lo assess dil-ectly JSPs, as 01-iginally propose,d by SBC and 

BellSouth." As for 1P telephony services, the FCC has also made clear that proper regulatory 

classjllcatioi~ will bc based on a case-by-case detel-mination. 

Telecoiiiniuiiic~tions Act, contributors lo universal scnjice are specjfically Ijmjted to interstate 

tcleconiiiiiinications carriers and other telcco~nn~unications providers. As such, unless and until 

12  Indeed, the Commission specifically 

14 Pursuant to Section 254(d) of the 

I '  See e.g., Comments of Qwesl filed Febniary 28, 2003 at 2, Cotnnients of SBUBellSouth filed Febluary 28, 2003 
ai 6> Cwnnwn~a ofNTCA filed February 28, 2003 a t  3, Comments ofUSTA filed February 28,2003 at I O ,  
Cottiiiicnis of Wesirrn , l l l iance filed Febntary 28, 2003 at  15, Comments ofNRTAiOPASTC0 tiledFebruary 28, 
200.; ar 12, Conmrcnls of SASUCA filed Fcbiwary 28, 2003 a t  7 and Cotnmenrs of Michigan PSC filed February 
2 8 ,  2003 at 7 .  

'' As noled, Ihe FCC h a s  staled lha l  i t  uill address broadband Inrcmei access in the M/if-elble Bi.oodbond NfNpRM. 

Secoiid Fui-rher. hbuiice at  in. 18 I 

Fivfwa/-Sfa/e Join1 Roord on Univenui Sei-vice, Rcpurl lo Coneress, 13 FCC Rcd I 1501 ( I  998)  ai nn9o-91 

I 3  

I4 
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the FCC alters this approach, contributions will app ly  to IP telephony services only as the FCC 

re;iches a specific decision in a particular iiistance, 

Most importantly, as AOL Time W a r m  consistently has pointed out, i t  is well settled 

tha t  ISPs, by vi i lue  of their provision of information scmices, are neither carriers nor providers 

of telccon~iiii~nications and tlicrerore, pursuant to statute, cannot be required to contribute 

dii~cctly to iini\.crsal sewice.’ Notably, (he Con~mission repeatedly has found that ISPs and their 

custo~~icrs  p a y  fully for the telccoininunications services they use and are not getting a “fiee- 

I-ide” for m e  of ihe public switched telephone nctwork, as soine parties assert.I6 lSPs contribute 

significant amounts indirectly as high volume purchasers of teleconirnunjcatjons from incumbent 

and conipctitive local exchange carriers, intercxchange carriers and other providers in the form 

of pass-thmugh charges and imtes that reflect uniwrsal service contributions.” Carriers are fully 

compcnsated for any costs incurred in providing telecoinmu~~ications services to ISPs. Thus, 

thcre is no legitimate policy basis Lo justify including lSPs in  the contribution base for universal 

semice in contravention of the statute. 

Indeed, there is no record cvidence to suggest that including new entities in the 

contribution base will have any mcasurable impact on the burgeoning size of the universal 

scwice fund or that contributions by additional entitics would reduce or check the growth of the 

fund itself.18 AOL Time Warner shares the concern o fmany  carriers and customers that the 

I’ /,l. a i  ‘ d l  32, 66-72. See also Rcply Comments of AOL Time Warner filed May 13, 2002 

Coil/ei.rnce R q x f  on H.R. 3579, Rcpon 10 C-, 13 FCC Rcd I1810 (1998) at 7 22 (stating that  “information 
wrvict. pro\ idzrs ,  which are not oblifaled hy statute i o  conh~ihute, will make no direct contribution; information 
w v i c e  providers, liowi,er, will conh ibute sgnjfican! aniounis ~ndirectly, as high-volume purchasers of 
~clecoinmunications ...”) (“3econd Repon io CungresJ ‘7 

See e.g., Co~im~cois  of Western Alliance a t  15-17. See also Report in Response lo Senale Bill I768 and I O  

S(WJl7li RqJOri IO C0,igWSS at 7 22. I1 

I 8  Fur esaniple, Vcrizon slaies That iremoving DSL ~ C V C ‘ I I U ~ S  lirom unkersal service assessments, combined with an 
inctease in the \virelcss safe harbor and a collecl and remil approach, would have a nominal impact on the size of the 
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gro\+th o f the  uiiivcrsal sei-vice fund is alanning and is inflating costs for all parrs of the  industry. 

This is of particular concern now as the industry is facing a critical economic challenge. 

According to the FCC S/uflSiudy, the cui-rent fund is over S6 billion and will increase to over $7 

billion in 2007, even lho~igh ~ w o  parts ofthc fund, [he scliools and libraties program and fhe 

noiirural higli cost fund, are capped.” Merely expanding the contribution base will not address 

the need to manage the fund  in 311 efficien1 and competitibely neutral manner since none of the 

contribution mc~liodologies under consideration will guarantee an infinite amount of support. 

The long-term viability of the univcrsal service fund will continue to be an issue unless 

[he Commission begins lo consider ways to meet [he staluiory principles yet responsibly contain 

and inanagc (he future growth of the fund. Without effective management, incentives to avoid 

such cosfs and/or to game the system will undei-mine the sustainability of the fund. In addition, 

the Comniission must cnsure tha t  recipients are using support in an efficient and cost-effective 

manner. In reccnt testimony before the Senate Coinmerce Subcommittee on Communications 

~vi~nesses  alleged that univcrsal service support is being used by carriers for the purpose of 

a oaining and/or i n i a i i i t a i i i i n~  a compctitive advantage and not for providing affordable services to 

all A4nicricans.20 In fact, the FCC and others are curl-ently inwstigating charges of fraud and 

fund and would, in fact, result in a decrease i t1  Ihr contribution factor under a revenue-based approach. See 
lener from W .  Scott Randolph, Ditcctor ~ Regulaiory Arfairs, Verizon Communications to Ms. Marlene H. Dortch, 
Secretary, Fcderal Communications Conmission, filed Scpternber 23, 2002. 

FCC 03-31 (le]. Feb. 26, 2003) at 5 .  The Universal Sewice Administmtive Company recently estimated that 
dcinand Tor the schools and libiaries p ~ o p r n  i n  funding year 2003 n~ill be about $ 1  billion lower than in funding 
yea]  2002. Dcinand for i i i i c ina l  connectioiis and leleconnnunications set\,ices has decreased irhile demand for 
Internet access l i a s  incimsed.  See Lcner fiom George McDonald, Universal Service Administrative Company to 
k4r. W!lliam blither, Chief, Wiieliiic Compeiiiion Bureau, Federal Comniunications Commission filed April 3, 2003. 

Compare, foi euumple. wr~ l l e t~  ~cs l imony  of Mr. Carson Hughes, Telepax, Inc. and testimony of Mr. Matthew 
Dosch, Cotnpoliurn Con?municaiions bcfore Scnate Conmiitwe on Coilmicrce, Science and Transpotlation 
Subconmiinec on Conununicaiiuns. submitted April 2, 2003. 

“Commission Sceks Comment on Slaff Study Regarding Alieinati\~e Contribution Methodologies,” Public Notice, 

20 
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abuse in the scliools and libraries program.*' Before enlertaining suggestions about expanding 

!lie coiitribulioii base, the Coinmission must eiisure that i ts  uni\,ersal scrvice policies encourage 

the de\,elopinciit of lower cost technologies and economic pricing of telecommunications 

sci-viccs with the goal of reducing the amount of support necessary over time and are lawfully 

lidministered. 

111. TJiE COI\IR1ISSIOh' SHOULD MAINTAIN THE PASS-THROUGH LIMITS 
IF .4 XE\V CONTRIBU'l'lON 31E71-1ODOLOGY IS ADOPTED 

ln its Reporl mid Omlev, the Comn1ission concluded that, beginning April 1 ,  2003, the 

Fcderal universal sewice line itcm charge must be limitcd to the amount of the contribution 

faclor, may not jiiclude a mark-up to i'ecovci- associated administrative costs, and must be 

i-eco\,ered through a separate line item on thc bill.'' AOL Time Warner strongly supports these 

stcps and urgcs the Coinmission to continue lo require can-iers to limit pass-through charges to 

customers to the aiiioiint of the conti-ihution if a new contribution methodology is adopted. As 

ihc Commission corrcctly round, liiiijliiig h e  pass-through charges has many public interest 

bcnefits, including fostering billing transparency and decreasing customer confusion regarding 

the amount of univcrsal service contrihulions tha t  are passed through by carriers. Such benefits 

s lmdd be mainfained regardless of Ilie contribution mcthodology utilized for universal service. 

1V. CONCLUSION 

As set foith above, AOL Time Wainer urges the Commission to consider carefully the 

ful l  impact of !lie proposed contribulion incthodologies on the Internet and high capacity 

services, bearing in  tiijtid that [he growth ofthe furid must be carefully managed to ensure that 

See "Cuinniissioner Abrn~a thy  . 4nnou i~es  Public Forum on Improving Administration of E-Rate Program," 21 

Fedrral Commiin~cations Comnnssion Neu, Release (rel. Mar. 18, 2003). 

'' S P C O I I ~  Furlher. No/ice ilt 17 45-61. 
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oiiivel.sal scn ice  is administered in a manner that is fdir and equitable to both carriers and 

c u s ~ o ~ n c r s  oPtclecom~iiunications and telccominunications services. 

Rcspectfully submitted, 

Steven N.  Teplitz 
Vice President and Associate 
Ccneral Counsel 

AOL Time Warner Inc. 
SO0 Connecticut A\:cnue, N.W. 
Suite 200 
Washinglon, D.C. 20006 

April 18, 2003 

Donna N. Lampert 
Linda L. Kent 
Lampert & O’Connor, P.C. 
1750 K Street, N.W. 
Suite 600 
Washington, D.C. 20006 
Counsel for AOL Time Warner Inc 
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